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Arising out of Order-In-Original No. 04/AC/DEMAND/2021-22 dated 24.12.2021 passed by

the Assistant Commissioner, CGST, Division-Mehsana, Gandhi.nagar Commissionerate
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
O application, as the one may be against such order, to the appropriate authority in the
following way. o

TRT GLHIR BT TAUT e -
. Revision application to Government of India:

(1) ¥ SeuTed o afarad, 1994 &7 g1RT ad A< aaTy TQ HTHe & T § EIh IR
SU-EITRT ¥ AT T F A Qe e el afv, wiKa ax, o A, e fawm,
=efY 5frer, Sheaw A o, F6e 4, 7% Reel: 110001 &1 Hl ST A1RY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to another during the course




(@) W%ﬁw%ﬁr@zmﬁgrﬁﬁwﬁﬁmwmm%ﬁﬁﬁwﬁwﬁm&wﬁmw
Wqﬁﬁ%ﬁ%%mﬁﬁﬁw%mﬁﬁﬁwmﬁﬂﬁﬁwﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) W%Qmmw%qﬁmw%w(ﬁmmwﬁ)ﬁﬁﬁWWw@l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁwwﬁaﬁ%ﬁmwaﬁmm@mwﬁmwﬁm@ﬁmmo#ﬁvwﬁ
ST 3 STgt GeriReRy U ATE ¥ ATl g1 al 1000/ - &Y I ST ht ST
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT g8, Tard SEITE e WA AT AR Aot =TT % i -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 1T IeuTed o AaaH, 1944 & arT 35-21/35-3 & afavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SR TRedE ¥ ST SETT 6 e F afier, et & wrAer & A e, S
SIS Qe U@ AT ety =T (Rede) 1 JiRas &t NfSeT, rgHeTaTe § 2nd |/,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
g s.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand /
N &L und is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

"Ig@ sed bank draft in favour of Asstt. Registar of a branch of any nominate public
=@ 2
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sector bank of the place where the benchféffariy nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) o = amder ¥ o U S F AATALG ST R AT AAF YA A ﬁ?ﬁvrqﬁqsﬁrwwﬂ?ﬁ
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T Qe ATEEE 1970 FuT d9id H gy -1 % ofwia aiRa [y g I
SEE AT qerener guTRata Fofae qrier 3 srer § & W H TR IR € 6.50 I AT A
[ TR FT gIaT AR | -

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 5T A e At A R vk e Rt o S o e s T ST & o e
9o, AT TS §[eeh Ta AaTehs erdfleiia =araTiaener (i) Fam, 1982 ¥ i g1

Attention ‘in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1932.

(6) T Yo, FrelT IUTEH (o T HATHT e 1 TR (R Q%Hrf?r T o TTHe
¥ Feaq T (Demand) Td &€ (Penalty) &7 10% Y& STHT HEAT STAATE g1 BT, ATAFAH Td ST
10 #3E 79T %’l Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

W—qﬁﬁmwaﬁm QWW@WW%&W (Duty Dema.nded)l
(1) ¥ (Section) 11D %ﬁagﬁﬁra’rﬁ?ruﬂ
(2) foraT Tera Sede whiee & i,
(3) ¥ae wiee Fedl & Faw 6 F aga &7 WA
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) T eRer ¥ R ardier SRR 3 Fer STEt Qe ST e AT ave et & 4 whT fRg T
9T 3 10% ST U< Sl STgt Ferer qve faeied g ad gve F 10% WIATT Il ST @ehell gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” '
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s for smesr / ORDER-IN-APPEAL

M/s. Chaudhary Shaileshkumar Pratapbhai, H/87, Dwarka Puri Flat, Radhanpur
Road, Mehsana Pin-384002 [Present address- B/22, Radhakrishna Township,
Ramosana Chokdi, Mehqana 384002] Lhcremaftbr referred to as the “appellant”) have
filed the present appeal against Order-In-Original No. O4/AC/DEMAND/2021 -22, dated
24.12. 2021 (hereinafter referred to as the “impugned order”), issued by Assistant
Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate-Gandhinagar

(hereinafter referred to as the “adjudicating authority”) .

2.  Briefly stated the facts of the case are that the appellant were holding Service
Tax Registration No. AHCPC9968NSD001 for providing taxable services. During the
course of audit of the books énd account of the appellant by the officers of Central Tax
Audit, Ahmedabad, the Revenue Para Nos. 02 and 03, raised under Final Audit Repbrt
No. CE/ST-1086/2020-21, dated 22.03.2021, remained unsettled.

Issues involved in the Final Audit Report were as under:-

ij Non-payrrreﬁt of Service Tax on Labour Services provided for construction of
C.C.Road at different Society under SJMMSVY Youjna at Mehsana; [Service Tax
involved- Rs. 3,18 727 /-] | |

ii} . Non- payment of Service Tax on Labour Services provided for construction and

development of Para lake at Mehsana; [Service Tax involved- Rs. 4,74, 986 /-]

The appellant had not agreed to audit observations and also not paid the Service Tax /
Interest / Penalty involved in the above audit paras raised by the officers of the Central

Tax Audit, Ahmedabad.

3. The appellant were issued a Show Cause Notice vide F.No. Vi/1(b)-263/S P
Chaudhary/1A/19-20/AP-61, dated 26.03.2021, wherein it was proposed to:

> Demand and recover Service Tax amount totalling of Rs. 7,93,713/- [Rs. 3,18,727 /-
+ Rs. 4, 74 986/ ] under the proviso to Section 73 (1) of the Finance Act, 1994 along
with 1nter°st under Section 75 of the Finance Act, 1994 ;

> Impose penalty under Section 78(1) of the Finance Act, 1994.

4. The said Show Cause Notice was adjudicated vide the impugned order wherein:

> Demand of Service Tax amount totalling of Rs.7,93,713/- [Rs. 3,18,727/- + Rs.
' 4,74,986/-] was confirmed under the proviso to Section 73 (1) of the Finance
Act, 1994; .

> Interest was imposed to be recovered under section 75 of the Finance Act, 1994;
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> Penalty amounting to Rs:#7,93,713/- was.jmposed under Section 78 of the
Finance Act, 1994 ;
> Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appéllant have filed the present
appeal alongwith an application for condonation of de_lay in filing appeal on the

following grounds‘:-

> During the audit, the department observed that the appellant had not paid
Service Tax on labour services provided by them for construction of CC Road at
different societies under the Swarna Jayanti Mukhya Mantri Sﬁehari Vikash
Youjna [SJMMSVY], Mehsana. The department also observed that the appellant
had not paid Service Tax on labour services provided for construction and
O development of Para Lake at Mehsana.
» The Municipality of Mehsana had issued Work Order No. 517/2016-17, dated
© 13.06.2016 to M/s Sarjan Infratech, Mehsana [Sarjan] for construction of CC
Road under the Swarna Jayanti Yojana. In turn, Sarjan had sub contracted the
work to the appellant under an agreement dated 01.09.2016 between them.
After cdmpletion of work, the appellant raised Bill No.1, dated 31.03.2017 for
amount of Rs. 21,24,846/- to M/s Sarjan Infratech for labour sublet work for
construction of CC Road at different societies at Mehsana. ‘
» The appellant have provided labour service to M/s Sarjan Infratech for
construction of CC Road under the Swarna Jayanti Yojana wherein the Municipal
O Corporation had provided free material supply for CC Road.
> The service rendered for the work to municipal corporation are exempted from
Service tax in pursuance of Notification No. 25/2012- ST, dated 20.06.2012 .
They referred and reproduced the Para 12A of the'notification as under :-
“12A. Services provided to the Government, a local authority or a
governmental authority by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of - | -
(a) a civil structure or any other original works meant predominantly for
use otherthan for commerce, industry, or any other business or profession;
(b) a structure meant predominantly for use as [1’] an educational, (ii) a
clinical, or (iii) an art or cultural establishment; or

(c) a residential complex predominantly meant for self-use or the use of
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their employees or other persons specified in the Explanation 1 to clause (44)
of section 65 B of the said Act; |
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" under a contract which had been entered into prior to the 1st March, 2015
‘and on which appropriate stamp duty, where applz'éable, had been paid prior
| .to such date :
provided that nothing contained in this entry shall apply on or after the Ist

April, 2020;;

> In pursuance of clause no. 29(h) of the Notification No. 25/2012- ST, dated
20.06.2012, exemption was granted to a sub contractor who executes the works
contract to the main contractor who is covered under the said exemption. They

referred and reproduced the Para 29 of the notification as under :-

“29. Services by the fdllowz’ng persons in respective capacities -
(a) sub-broker or an authorised person to a stock broker;
(b) authorised persoﬁ to a member of a commodity exchange;
(¢) mutual fund agent to a mutual fund or asset management company;
(d) distributor to a mutual fund or asset management company;
(e selling or marketing agent of lottery tickets to a distributer or a selling
agent; |
(f) selling agent ord distributer of SIM cards or recharge coupon vouchers;
[g)-busfnessfaéilitafor or a business correspondent to a banking company or
an insurance company, in a. rural area; or
(h) sub-contractor providing services by way of works contract to
another contractor providing works contract services which are
exempt; ” .
Thus the appellant have executed the works contract service as a sub
contractor. Since, principal contractor has been exempt from service tax,
accordingly as a sub contractor appellant have also claimed exemptioh |

from the service tax.

» The SCN is barred by limitation.
> The appellant have relied upon various case laws in support of their claim of
demand being barred by limitation, imposition of penalty under 78, levy of

interest under Section 75 etc.

6. Personal hearing in the case was held on 18.04.2023. Shri Vipul Khandhar,
Chartered Accountant, as authorized representative of the appellant, appeared for the
hearirig. He submitted a written submission during hearing. He reiterated the
submissions made in appeal memorandum. He stated that the audit of records of the
L F])cf}i'rm has already been done for the relevant period and separate proceedings have

o AN, o g
xalteady been initiated.
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7.  Atthe first and foremost, while deahng with the issue of condonation of delay, it is
observed that the impugned order was issued on 24. 12 2021 and appellant had claimed.
its receipt/ date of communication on 09.03.2022. The appellant have filed the present
appeal on 12.05.2022. The appellant have, vide letter dated 01.06.2022, requested for
condonation of dolay of 4 days stating the reason that all the accounts and appeal
related work of the appellant was handled by their old dccountant, who expired during
the Covid. Since, the appellant was not aware of the time limit to file appeal againét
such order; it resulted in delay of 4 days. Thus, a delay of four (4) days occurred in filing
the present appeal beyond the prescribed time limit of two months as per the

provisions of Section 85 of the Finance Act, 1994.

7.1 In terms of Secﬁon 85 of the Finance Act, 1994, an appeal before the
Commissioner (Appeals) is to be filed within a period of two months from the receipt of
the order being appealed.-Further, the proviso to Seotion 85 (34) of thé Fiﬁance Act,
1994 allows the Commissioner (Appeals) to condone delay and allow a further period
of one month, beyond the two month allowed for filing of appéal in terms of Section.85
(34) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

7.2. On going through the submissions made by the appellant, I find that the appellant
have claimed that all.the accounts and appeal related work of the appellant was
handled by their old accountant, who expired during the Covid. Since, the appellant was
not aware of the time limit to file appeal against such order. Therefore, delay of 4 days
occurred in filing the present appeal. I find that the reasons for the delay stated by the
appellant are genuine and acceptable. Therefore, I am inclined to consider the request

of the appellant and condone the delay in filing appeal.

8. Asregards merit of the case, I have gone through the facts of the case, submissions
made in the Appeal Memorandum as well as submissions made at the time-of personal
hearing and the materials available on the record. The issue before me for decision is as
~ to whether the impugned order confirming the demand of Service Tax amounting to Rs.
7,93,713/- [Rs. 3,18,727/- (Revenue Para-2) + Rs. 4,74,986/- (Revenue Para-3]] along
with interest and penalty, in the facts and circumstances of the case, is legal and proper

or otherwise. The demand pertains to the period from October 2016 to June, 2017

9. Regarding the first issue, I find that the Municipal Corporation, Mehsana had
awarded a work order dated 13.06.2016 to M/s Sarjan Infratech [Main conntractor] for

mpqustruction of CC Road under Swarna Jayanti Mukhya Mantri Shehari Vikash Youjna

o NSMMSVY] and in turn M/s Sarjan Infratech have further awarded a sub-contract
R
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agreement dated 01.09.2016 to the appellant‘ for providing pure labour services
required for the said works. Accordinéljn the appellant had provided only labour
services for constfuc’cion of CC roads at different societies at Mehsana to M/s Sarjan
Infratech. For the said works all the materials were provided as a free issue by
Municipal Corporaticn, Mehsana. Moreover, the said CC roads were used by society
members and not by the General Public. Accordingly, the appellant had raised bill to

M/s Sarjan Infratech for labour sublet work, without materials.

2.1 Regar'ding the second issue,  find that the Municipal Corporation, Mehsana had
awardéd a work order dated 11.08.2015 to M/s Sarjan Infratech for construction and
development of Para lake at Mehsanzi and in turn M/s Sarjan Infratech have further
awarded a sub-contract agreement dated 01.04.2016 to the appellant for providing
pure labour services required for the said works. Accordingly, the appellant had
provided only labour services for construction of RCC Compound wall, Bamboo Shaped
Diwar, Entrance Plaza, Pavef Block, Divider, Box Culvert, and leveling etc. required for
construction and developmenf of Para Lake at Mehsana, without materials, to M/s
Sarjan Infratech. For the said works, all the materials were provided as a free issue by
the Municipal Corporation, Mehsana. Accordingly, the appellant had raised bill to M/s

Sarjan Infratech for labour sub-let work, without materials.

9.2 I find that both the aforesaid labour work fall under the category of service as
defined under Section 65B (44) of the Finance Act, 1944 and the same are taxable as
per Section 668 (51) of the Finance Act, 1944. The services provided by the appellant

also do not fall under the negative list of services, hence, taxable.

9.3 I further find that the appellant, under the category of a sub-contractor, ha\-/e
executed labour sublet work for construction of CC Roads in different societies at
Mehsana. These roads are being used By the society members only and not for the
General Public. Therefore, exemption under Sr. No. 12 A of Notification No. 25/2012-
S.T. and Sr. No. 13 of Notification No. 25/2012-5.T. cannot be extended to the appellant.
Further, the appellant had provided labour sublet work to M/s Sarjan Infratech for
construction and development/ beautification of Para Lake and not for any kind of
water supply, irrigation purpose, hence, the exemption under Sr. No. 12 of Notification

No. 25/2012-S.T. also cannot be extended to the appellant.
10. Further, it is relevant to refer to the definition of “Works Contract”, as provided
at clause 54 of Section 65B of the Finance Act, 1994. Same is re-produced below:-

(54) “works contract” means a contract wherein transfer of property in goods

involved in the execution of such contract is leviable to tax as sale of goods and



such contract is for the purpose of carryzng out construction, erection,
commissioning, mstallatzon completlon, flttmg out repair; malntenance
renovation, alteration of any movable or immovable property or for carrying

out any other similar activity or a part thereof in relation to such property;

As already discussed, the Work Orders issued in this case clearly establishes that the
contract was to provide only labour services for both the contracts which do not
involve transfer of property in goods. The work orders in the case do not fall in the

nature of services as Works Contract Services.

11. It is pertinent to refer Entry No. 29 of the Mega Exemption Notification No.
25/2012-S.T,, dated 20.06.2012, as amended. Same is reproduced as below:-

/

“29. Services by the followz’ﬁg persons in respective capacities -

(a) sub-broker or an authofised person to a stock broker;

(b) authorised person to a member of a commodity exchange;

(c) mutual fimd agent to a mutual fund or asset management compa'ny;

(d) distributor to a mutual fund or asset management company; |

(e) selling or marketifzg agent of lottery tickets to a distributér or a selling
agent;

(f) selling agent or a distributer of SIM cards or recharge coupon vouchers;

(g) business facilitator or a business correspondent to a banking company or an
insurance company, in a ruraf areg; or

(h) sub-contractor providing services by way of works contract to another

contractor providing works contract services which are exempt; ”

In pursuance of clause no. 29(h) of the Notification No. 25/2012- ST, dated
20.06.2012, exemption was grénted to a sub contractor, WhO executes the works
. contract to the main contractor who is covered under the Mega Exemption Notification.
In the present case, M/s Sarjan Infratech have been 'awarded work orders by the
Municipal Corporation, Mehsana for both the works of construction of CC Road in the
Societies under SJMMSVY Youjana and also development/ beautification of Para Lake at
Mehsana. However, to execute both the work orders materials were supplied as free
issue by the Municipal Corporation, Mehsana. Thus, it is apparent that Municipal
Corporation, Mehsana had given contract to provide pure labour .services only. This
contract was further sublet to the appellant. It is observed that since the services were

not classified under the Work Contract Services, the benefit of exemption as provided
vide Sr. No. 29(h) of Notification No. 25/2012-S.T., dated 20.6.2012, as amended,

o3
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12.. Further, it is pertinent to refer Entry No. 124 of the Mega Exemption Notification
No. 25/2012-3.T,, dated 20.06.2012, as amended, inserted vide Notification No.
09/2016-8.T., dated 01.03.2016. Same is repreduced as below:-

“124. Services provided to the Government, d local authority or a governmental
authority by way of construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renovation, or alteration of -

(a) a civil structure or any other original works meant predominantly for use
other than for commerce, industry, or any other business or profession;

(b) a structure meant predominantly for use as (i) an educational, (ii) a

clinical, or(iii) an art or cultural establishment; or -

(c) a residential complex predominantly meant for self-use or the use of their
employees or other persons specified in the Explanation-1 to clause (44) of

' section 65 B of the said Act;

under a contract which had been entered into prior to the 1st March, 2015 and on

which appropriate stamp duty, where applicable, had been paid prior to such date:

provided that nothing contained in this entry shall apply on or after the Ist
April, 2020;7;

In pursuance of the clause no. 12A of the Notification No. 25/2012- ST, dated
20.06.2012, exemption was granted to such services provided to the Government or a
local authority or a governmental authority by way of construction, under a contract -
which had been entered into ﬁrior to the 1st March, 2015 and on which appropriate
stamp duty, where applicable, had been ‘paid prior to such date. It is on record and
evident that in the present matter maii.n contractor as well as the appellant have
entered into agreements / sub-contracts in April, 2016 and September, 2016 much
after the notified date 15t March, 2015 during the F.Y. 2016-17. Thus, the appeal filed
by the appellant claiming exemption under Entry No. 12A of the Notification No.'
25/2012-S.T. is not legally tenable and is inadmissible to them.

13. 1 further find that the appellant have apparently willfully suppressed the facts
and willfully not declared the taxable value in the statutory returns ie. ST-3 of the
relevant period with an intent to evade the payment of Service Tax liabilities.
Therefore, I find that adjudicating authority has correctly invoked the extended period
of limitation. Hence, the various- case laws referred by the appellant can not be made

applicable in the facts and circumstances of the present case.
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14. Inview of the above dlscussmn I hi)ld that the ad]udlcatmg authority has rlghtly _
arrived to the conclusion that the appellant is not entitled for benefit of Mega
Exemption Notification No. 25/2012-S.T., dated 20.6.2012, as amended. Hence they are
liable to pay Service Tax alongwith interest and penalty as demanded vide the

impugned order.

15. In view of the facts discussed herein above, I uphold the impugned order and

reject the appeal filed by the appellant.

16. STt ETT &S0 il S ST T MISTEr SR aue o [T STar g |
The appeal filed by the appellant stands disposed of in above terms.

(Akhllé}sh Kumar)
. (__Iommlssmner (Appeals)

- Date: 02 05.2023
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